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UNITED STATES VS. ONE BUICK SEDAN, ETC. 

Supreme Court of the District of Columbia 
United States of America 


vs. 

One Buick Sedan, Motor No. 23S3654, District of 
Columbia Tags R-208, Together with the Equip¬ 
ment of Said Automobile, 120 Half-Gallon Jars of 
Distilled Spirits, and the Several Cases and Pack¬ 
ages Wherein Said Distilled Spirits Were and Are 
Contained. 


District Court, 
No!. 2077 


United States of America, 

District of Columbia , ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 In formation 

Filed January 20, 1931 j 

i 

In the Supreme Court of the District of Columbia 

Holding a district court 

United States of America 
vs. 

One Buick Sedan, Motor No. 2383054, District of 
Columbia Tags R-208, Together with the Equip-iDistri^t Court 
ment of Said Automobile, i20 Half-Gallon Jars off >^o.! 2077 
Distilled Spirits, and the Several Cases and Pack¬ 
ages Wherein Said Distilled Spirits Were and Are 
Contained 


i 

To the honorable Judges of the Supreme Court of the District of 
Columbia Holding a District Court: 

On the 20th day of January, A. D. 1931, comes Leo A. Rover, 
United States attorney in and for the District of Columbia, in a 
cause of seizure and forfeiture on land, under the internal; revenue 
laws of the United States, in which the United States of America 
is concerned, who for the United States of America in this behalf 
prosecutes, and for the United States of America informs thijs honor¬ 
able court: 

That the United States of America brings this information and 
suit in its own right against the said automobile, the equipment of 
said automobile, the said distilled spirits, and the several cases and 
packages wherein said distilled spirits are contained, to effectuate 
the forfeiture thereof, above described, and hereinafter set fbrth, for 
violation of the laws of the United States, and particularly section 
3450 of the Revised Statutes of the United States, and alleges: 
2 First. That in the city of Washington, in the District of 

Columbia, and within the jurisdiction of this court, are certain 

i 


i 
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goods, commodities, automobile, articles, and things, consisting of one 
Buick sedan, motor No. 2383654, District of Columbia tags R-208, 
together with the equipment of said automobile, 120 half-gallon jars 
of distilled spirits, to wit, corn liquor illicitly distilled and manu¬ 
factured. and the several cases and packages wherein the said dis¬ 
tilled spirits are and were contained; that said automobile, goods, 
commodities, articles, and things, above described, on or about the 
4th dav of February, 1930, at the said citv of Washington, in said 
District of Columbia, and within the jurisdiction of this court, were 
seized by George M. Little, prohibition agent, acting under the 
authority of William R. Blandford. deputy prohibition administrator 
of district No. 7, in and for the District of Columbia, on land, as 
forfeited to the United States of America, and that the same were 


then and there delivered over into the possession and custody of said' 
William R. Blandford. deputy prohibition administrator for district 
No. 7. in and for the District of Columbia aforesaid; and that said 
automobile, goods, commodities, articles, and things above described 
are now in the custody and possession of William R. Blandford, 
deputy prohibition administrator, in the city of Washington, within 
said District of Columbia, and within the jurisdiction of this court, 
as forfeited to the United States of America for the causes herein 


propounded. 

Second. That on or about the said 4th day of February, 1930, in the 
said city of Washington, within the said District of Columbia, and 
within the jurisdiction of this court, said George M. Little, prohibi¬ 
tion agent as aforesaid, and then and there acting as such 
3 officer, discovered said automobile, above described, being used 
by two unidentified men, for the purpose of depositing and 
concealing therein the distilled spirits above described, with the 
intent and purpose then and there to defraud the United States of 
America of certain taxes, which have been theretofore imposed for 
and in respect to said distilled spirits, and which said taxes were 
then and there unpaid; whereupon said automobile above described, 
together with the equipment thereof, the said distilled spirits therein 
contained, and the containers thereof, above described, so deposited 
and concealed in said automobile as aforesaid, were then and there 
seized by said officer as aforesaid, and thereafter were delivered over 
into the custody and possession of said William R. Blandford, in 
said city of Washington, within said District of Columbia, and 
within the jurisdiction of this court. 

Third. That the said distilled spirits above described, so deposited 
and concealed in said automobile as aforesaid, were and had been 
theretofore manufactured at some place within the United States of 
America to the plaintiff unknown, on a day and at a time prior to 
said 4th day of February, 1930, the exact date of said manufacture 
and the place thereof being to said plaintiff unknown, by some per¬ 
son or persons to the plaintiff unknown; that a tax was then and 
there by law imposed upon said distilled spirits and then and there 
due on account thereof; that said distilled spirits above described 
were then and there goods and commodities for and in respect 
whereof a tax had been theretofore imposed by the laws of the 
United States of America, which tax was then and there due thereon 
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and was then and there unpaid; and that the said distilled spirits, 
above described, were then and there deposited and concealed in said 
automobile, above described, with the intent and purpose to 

4 defraud the United States of America of said tax, or a part 
thereof. 

Fourth. That the said automobile, above described, was then and 
there under the control and in the custody of said two 'unidenti¬ 
fied men, and was being then and there used by said two unidentified 
men for the purpose of depositing and concealing therein,! and that 
the said two unidentified men did then and there conceal therein, the 
said distilled spirits for and in respect whereof certain taxes had 
been theretofore imposed by law, and which taxes had not then and 
there been paid, together with the containers thereof above (described, 
with the intent and purpose, on the part of said person or persons 
unknown, then and there to defraud the United States of j America 
of the tax so imposed upon said distilled spirits as aforesaid, or a 
part thereof. 

Fifth. That the said automobile above described, together with 
the equipment thereof, and the said distilled spirits and the con¬ 
tainers thereof, above described, so deposited and concealed in said 
automobile as aforesaid, then and there became and are forfeited to 
the United States of America, and are now liable to condemnation 
for the following causes, to wit: i 

(1) That heretofore, on, to wit, said 4th day of February, 1930, 
at said city of Washington, in said District of Columbia, and within, 
the jurisdiction of this court, the said distilled spirits, above de¬ 
scribed, were then and there goods and commodities, for, and in 
respect whereof a tax theretofore by law was imposed; that said tax 
was then and there not paid; that said distilled spirits, above de¬ 
scribed, were then and there unlawfully concealed and deposited in 
said automobile, above described, with the intent and purpose then 
and there unlawfully to defraud the United States of America of 

the said tax or a part thereof; and that the said automobile 

5 above described was then and there unlawfully being used by 
said two unidentified men, for the purpose and" with the intent 

of unlawfully concealing and depositing therein and therewith the 
said distilled spirits above described, for and in respect whereof a 
tax had been theretofore imposed by law thereupon, and which tax 
was then and there unpaid, with the purpose and intent then and 
there unlawfully to defraud the United States of America of said 
tax or a part thereof; all contrary to the statutes of the United 
States of America in such case made and provided, and particularly 
contrary to the provisions of section 3450 of the Revised Statutes of 
the United States. 

(2) That heretofore, to wit, on the 4th day of February; A. D. 
1930, in said city of Washington, in the District of Columbia, and 
within the jurisdiction of this court, the said two unidentified men 
so having the custody and control of said automobile above described 
as aforesaid, were then and there unlawfully using the said auto¬ 
mobile for the purpose of depositing and concealing therein and 
therewith the said distilled spirits above described; that the said 
automobile then and there unlawfully contained and had concealed 
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and deposited therein said distilled spirits above described; that 
said automobile was unlawfully being then and there so used and 
made use of by said two unidentified men for the purpose of unlaw¬ 
fully depositing and concealing therein and therewith the said dis¬ 
tilled spirits, with the intent and purpose then and there unlawfully 
to defraud the United States of America of certain taxes theretofore 
imposed by law upon said distilled spirits, which taxes were then 
and there unpaid, contrary to the statutes of the United States of 
America in such case made and provided, and particularly contrary 
to the provisions of section 3450 of the Revised Statutes of the 
United States. 

6 Sixth. That all and singular the matters hereinbefore 

firstlv. secondly, thirdlv. fourthly, and fifthly articulated are 
and were contrary to the provisions of the laws of the Lnited States 
of America in such cases made and provided, and that, by reason 
thereof and by force of the statutes of the United States of America 
in such cases made and provided, the aforementioned automobile, 
goods, commodities, articles, and things, as herein set forth, became 
and arc forfeited to the United States of America as in such statutes 
provided, and are subject to be condemned as so forfeited, and the 
said United States attorney, on behalf o,f the United States of 


i / 

America, saith that all and singular the premises aforesaid are and 
were true and within the jurisdiction of this honorable court. 

Seventh. Wherefore, in consideration of the premises, the said 
United States attorney on behalf of the United States of America 
respectfully prays: 

(1) That said automobile, together with the equipment thereof, 
said distilled spirits and the containers thereof, above described, be 
proceeded against and seized for condemnation and confiscation, and 
to this end that this honorable court may order to issue a warrant 
of arrest in due form against said automobile, goods, commodities, 
articles, and things. 

(2) That the usual and due process of monition of this honorable 
court may issue in this behalf against the said automobile, goods, 
commodities, articles, and things, to enforce the forfeiture thereof, 
and to give notice to the Hertz Driv Ur Self Stations, Inc., and ail 
persons concerned or interested to appear and show cause on the 
return day of said process why a forfeiture of the same should not 
be decreed. 

(3) That, all due proceedings being had thereon, for the causes 
aforesaid and others appearing, the said automobile, 

7 goods, commodities, articles, and things hereinbefore set forth, 
be condemned by the definite sentence of this honorable court 
as forfeited to the use of the United States of America according to 
the form of the statutes in such cases made and provided, and that 
the same be disposed of by sale or in such other manner as may 
be authorized by law. 

(4) That this honorable court may issue and grant all such orders, 
decrees, and judgments as may be necessary, and may grant to the 
plaintiff herein a decree for the costs and expenses of this proceed¬ 
ing against the said automobile, goods, commodities, articles, and 
things, or against any duly qualified claimant > should said costs not 
be otherwise paid. 
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(5) And for such other and further relief as to the nature of the 
cause may require. i 

Leo A. Lover, 

United States Attorney. 
Rebekah S. Greathouse, 
Assistant United States Attorney. 

District of Columbia,- ss: 

I, Rebekah S. Greathouse, being first duly sworn, on oath do de¬ 
pose and say that I am an assistant United States attorney in and 
for the District of Columbia; that I have read the foregoing infor¬ 
mation by me subscribed, and know the contents thereof* that the 
facts therein stated of my own knowledge are true, and that those 
matters therein stated upon information and belief I believe to be 
true. 

Rebekah S. Greathouse, 
Assistant United States Attorney. 


8 Subscribed and sworn to before me this 20th day! of Janu¬ 

ary, A. D. 1931. 

Frank E. Cunningham, 

i Clerk. 

ByH. B. Dertzbaugh, 

Asstl Clerk. 


Let the warrant issue, returnable the 28th day of February, 1931. 

Joseph W. Cox, 

Justice. 

Answer and plea of intervention 


Filed February 21, 1931 I 

i 

:jc * 5jc * H* # 

To the honorable Judges of the Supreme Court of the District 
of Columbia Holding a District Court: j 

Comes now Hertz Driv Ur Self Stations, Inc., by its counsel, and 
shows that it is a corporation organized under the law£ of the 
State of Delaware, and engaged in the rental of automojbiles for 
hire at 13th Street and Pennsylvania Avenue W., Washington, 
District of Columbia, and for answer to the libel of information 
herein brought by the United States against One Buick Sedan, 
Motor Xo. 2383654, and the equipment thereof, says: 

First. That it denies the allegations of paragraph first; of said 
information as to said automobile and the equipment thereof, and 
avers the truth to be that said vehicle was seized by Government 
officers within the District of Columbia, on the date alleged, while 
being used in the course of transportation and in the illegal trans¬ 
portation of alcoholic liquors in violation of the national prohibi¬ 
tion act by some person or persons to it unknown. 

Second. That it denies the allegations of the second paragraph 
of said information as to said automobile and the equipment 
9 thereof, except as to the seizure thereof, and avers the! facts to 
be as set forth in the first paragraph hereof. 

Third. That it denies the allegations of the third paragraph of 
said information as to said automobile and the equipment thereof, 

j 

» 
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it being without information save as set forth in the first paragraph 
hereof. 

Fourth. That it denies the allegations of the fourth paragraph 
of said information as to said automobile and the equipment thereof, 
it being without information save as set forth in the first paragraph 
hereof. 

Fifth. That it denies the allegations of the fifth paragraph of 
said information as to said automobile and the equipment thereof, 
it being without information save as set forth in the first paragraph 
hereof. 

Sixth. Further answering and now assuming the position of 
claimant and intervener, Hertz Driv Ur Self Stations, Inc., shows: 

(a) That it is the owner and holder of the undiminished title to 
said motor vehicle and the equipment thereof, and that it in no way 
had knowledge, condoned, or participated in any unlawful use to 
which said vehicle may have been put; nor did it have any notice 
that the carrying vehicle was being used or was to be used for illegal 
transportation of liquor, or for other law violation. 

(b) That it is informed and here charges the truth to be that 
no arrest of any person or persons was had at the time or since the 
seizure of said vehicle for any offense connected with the use thereof. 

Seventh. Further answering, claimant and intervener shows that 
said vehicle was seized while being used in the course of transpor¬ 
tation and in the illegal transportation of alcoholic liquors in vio¬ 
lation of the national prohibition act by some person or persons to it 
unknown. 

Wherefore, respondent respectfully prays that the information 
of libel herein brought against said motor vehicle and the equip¬ 
ment thereof be dismissed at complainants costs, and that 
10 the order of this court be entered directing the return of said 
motor vehicle and equipment thereof to this intervener, free 
and clear of all charges and costs, and for such other relief as the 
nature of the case may require. 

Nathan B. Williams, 
Attorney for Intervener . 

Shoreham Building, 

Washington, D. C. 

Phone, District 8865. 


City of Washington, 

District of Columbia: 

H. Friend on his oath says that he is agent of intervener, Hertz 
Driv-Ur-Self Stations, Inc.; that he has read the foregoing answer 
and intervention and knows the same to be true to the best of his 
knowledge and belief. 

H. Friend. 

Subscribed and sworn to before me this 19th day of February, 
1931. 

[seal.] Helen J. Collins, 

Notary Public . 

Leave to file foregoing petition granted—Feb. 21, 1931. 

Joseph W. Cox, 

Justice . 
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UNITED STATES VS. ONE BUICK SEDAN, ETC. 
Findings of fact , and conclusions of law 
Filed May 5, 1931 


Upon the hearing of this cause the court finds the factb to be as 
follows: 

That on the morning of Tuesday, February 4, 1930, ajt about 7 
o’clock, while Sergeant George M. Little, George C. Deyoe. and 
Leo Murray, officers of the Metropolitan police force. District 

11 of Columbia, and special prohibition agents, were; in a car 
parked on Rams Horn Road at the District line, northeast, the 

Buick sedan which is the subject of this proceeding passed them. 
The car was going at a high rate of speed and was sagging on its 
springs. The officers followed the car south on Queens Chapel Road. 
It was lost to view as it rounded a curve and when the officers came 
up on it, the car had been abandoned on Queens Chapel Road just 
north of Bunker Hill Road, in the District of Columbia. The engine 
was still running but the occupants has disappeared. Upon exami¬ 
nation, the car was found to contain 120 half-gallon jarS of corn 
liquor. The car was seized and turned over to the prohibition ad¬ 
ministrator. No arrest was made or could be made. The corn liquor 
contained in the jars was subject to a tax under the laws of the United 
States, which tax was due before the time of the seizure and which 
tax was unpaid. j 

The car belonged to the Hertz Druv-L T r-Self Stations, Inc., inter¬ 
vener, which company is engaged in the business of renting cars for 
hire in the District of Columbia. It was rented by that company to 
one Stanley G. Gray, on February 3, 1930. Stanley G. Gray had 
been arrested on December 27, 1929, for violation of the j national 
prohibition act, held for action of the grand jury, and givien bond. 
He was indicted (for the offense of December 27, 1929) on March 12, 
1930, and convicted October 18,1930. The intervening company had 
approved him as a customer on January 20, 1930, after telephoning 
to a reference given to them by Stanley Gray, no furthert inquiry 
being made. That the Hertz Driv-Ur-Self Stations, Inc., w^re with¬ 
out knowledge of any intended unlawful use of such vehicle and in 
no way consented or participated therein. 

12 On February 15, 1930, the intervener filed a petition for 
the return of the car under section 709 of the revenue act of 

1928. That petition was denied on the 3d day of May, 1930, upon 
the recommendation of J. M. Doran, the Commissioner of Prohi¬ 
bition, which recommendation reads as follows: j 

“The conclusion of the chief law officer of this bureau in the 


attached memorandum relative to this petition meets with j my ap¬ 
proval. I therefore recommend denial of this petition for the rea¬ 
son that the petitioner has failed to produce the required showing 
that a satisfactory investigation was made of the renter of this car 
with regard to the 4 bootleg hazard,’ and that the determined facts 
of such investigation were sufficient to justify the reasonable belief 
that he would not use, or cause to be used, this car in violation of 
laws with respect to intoxicating liquors.” 


i 
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CONCLUSIONS OF LAW 

That as said vehicle was used in the course of transportation and 
in the illegal transportation of alcoholic liquors in violation of the 
national prohibition act, and was seized in the course of the enforce¬ 
ment of that act. it may not be proceeded against other than under 
the provisions of that act. and the provisions of section 3450, R. S. 
U. S., under which this libel is brought, are not applicable. 

That as to the alcoholic liquors seized, the same are forfeitable 
to the United States. 

By the court, this May 5. 1931. 

F. L. Siddons, 

Justice, 

Exception noted. 

Rebekah S. Greathouse, 

Asst. U. S. Attorney. 

F. L. Siddons, 

J ustice. 

13 Decree 

Filed May 5, 1931 


$ $ He He $ & $ 

This cause came on to be heard at this term and thereupon, upon 
consideration thereof, it is this 5th day of May, 1931, 

Ordered, adjudged, and decreed that the one Buick sedan, motor 
No. 2383054, District of Columbia tags R-30S, together with the 
equipment of said automobile, be returned to the intervener, the 
Hertz Driv-Ur-Self Stations, Inc., and it is further 

Ordered, adjudged, and decreed that the 120 half-gallon jars of 
distilled spirits and the several cases and packages wherein said 
distilled spirits were and are contained, be destroyed in the manner 
provided by law; and it is further 

Ordered, adjudged, and decreed that the United States marshal, 
in and for the District of Columbia, file a report in this court of the 
action taken by him in accordance with this decree; and it is further 
Ordered that no costs or storage charges shall be required or 
collected from the intervener, and that intervener recover its costs 
in this case paid out. 

By the court: 

F. L. Siddons, 

Justice. 

From that portion of the foregoing decree which returns the car 
to the intervener and which excuses the intervener from payment 
of costs and storage charges the United States, by its attorney, Leo 
A. Rover, hereby in open court notes an appeal. 

F. L. Siddons, 

Justice. 
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Assignment of errors 
Filed May 14, 1931 


* 


* 


Now comes the plaintiff in the above-entitled cause and assigns 
as error committed by the trial court, the following: 

1. Dismissing the libel of the United States against One Buick 

Sedan, Motor No. 2383654. j 

2. Ordering said Buick sedan and the equipment thereof returned 
to the intervener in this cause, the Hertz Driv Ur Self Stations, Inc. 

3. Ordering that no storage charges should be required of the 

intervener. j 

4. Ordering that intervener recover the costs in this case paid out. 

Leo A. Rover, 

United States Attorney . 

Rebekah S. Greathouse, 
Assistant United States Attorney . 

i 

Received copy of the above assignment of errors this 13th day of 
May, A. D. 1931. j 

Nathan B. Williams, 
Attcrt'ney for Intervener. 

Designation of record j 

Filed May 14, 1931 j 


* 


* 


The clerk of the Supreme Court of the District of Colujnbia will 
please prepare a transcript of record on appeal in the above-entitled 
cause, and the following papers are designated as necessary to be 
copied: 

15 1. Information. j 

2. Answer and intervening petition of Hertz Driv Ur Self 
Stations, Inc. 

3. Findings of fact and conclusions of law. 

4. Decree with notation of appeal. j 

5. Assignment of errors. 

6. This designation of record. j 

Leo A. Royer, 

United States Attorney. 
Rebekah S. Greathouse, 

Assistant United States Attorney. 

Copy of above designation of record received this 13tli day of 
May, A. D. 1931. 

Nathan B. Williams, 
Attorney for Intetvener. 
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Supreme Court of the District of Columbia 


United States of America, District of Columbia , ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, numbered from 
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1 to 15, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript in the case of the United States of 
America vs. One Buick Sedan, &c., District Court No. 2077, as the 
same remains upon the files and of record in said court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
6th day of July, 1931. 

[seajl.] " Frank E. Cunningham, 

Clerk. 

(Indorsement on cover:) District of Columbia Supreme Court. 
No. 5440. United States of America, appellant, vs. One Buick 
Sedan, <£c., Hertz Driv Ur Self Stations, Inc., intervener. Court 
of Appeals, District of Columbia. Filed July 7, 1931. Henry W. 
Hodges, clerk. 
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In the Court of Appeals of the District of 

Columbia j 

i 

October Term, 1931 i 


No. 5440 

| 

United States of America, appellant j 

i 

v . j 

One Buick Sedan, etc. Hertz Driv-ur-self Sta- 
tions, Inc., intervener, appellees I 

i 

! 

i 

BRIEF FOR APPELLANT ! 


STATEMENT OE FACTS 

This is an appeal from a decree which ordered 
the Buick sedan, which was the subject of libel 
proceedings, to be delivered to the intervener. 

The circumstances of the seizure are clearly de¬ 
scribed in the findings of fact. (Rec. Page 7i) 
Three prohibition agents pursued the car, and 
w T hen they came up to it the occupants had dis¬ 
appeared. The officers then fomid one hundred 
and twenty half-gallon jars of corn liquor in the 
vehicle, the jars of course bearing no revenuq 

stamps. They seized the car and the liquor. They 

(i) 



could make no arrest, therefore could not proceed 
under the provisions of the National Prohibition 
Act. Accordingly, a libel was filed under the pro¬ 
visions of Section 3450 of the Revised Statutes,. 
U. S. C. A. Title 26, Section 1181, but not until 
after the Secretary of the Treasury had considered 
the petition of the intervenor for the return of the 
car under Section 709 of the Revenue Act of 1928, 
U. S. C. A. Title 26, Section 2709, and denied it. 
The court below refused to enter an order forfeiting 
the car, but instead ordered it delivered to the in- 
tervenor free of all storage charges, and even al¬ 
lowed costs to the intervenor. The reason given by 
the trial justice for the return of the car was that 
it had been used for the transportation of liquor 
in violation of the National Prohibition Act and 
therefore could not be forfeited under Section 3450 
of the Revised Statutes. It is from this order that 
the appeal is taken, with the following assignments 
of error: 

ASSIGNMENTS OF ERROR 

1. Dismissing the libel of the United States 
against one Buick sedan, motor #2383654. 

2. Ordering the said Buick sedan and the equip¬ 
ment thereof returned to the intervenor in this 
cause, the Hertz Driv-Ur-Self Stations, Inc. 

3. Ordering that no storage charges should be 
required of the intervenor. 

4. Ordering that intervenor recover the costs in 
this case paid out. 
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STATUTES INVOLVED 

Section 3450, Revised Statutes, U. S. C. A. Title 
26, Section 1181: j 

Removing or concealing articles with in¬ 
tent to defraud United States. Whenever 
any goods or commodities for or in respect 
'whereof any tax is or shall be imposed, or 
any materials, utensils, or vessels propet or 
intended to be made use of for or in the niak- 

i 

ing of such goods or commodities are ire- 
moved, or are deposited or concealed in $ny 
place, with intent to defraud the United 
States of such tax, or any part thereof,jail 
such goods and commodities, and all such 
materials, utensils, and vessels, respectively, 
shall be forfeited; and in every such case all 
the casks, vessels, cases, or other packages 
whatsoever, containing, or which shall have 
contained, such goods or commodities, Re¬ 
spectively, and every vessel, boat, cart, car¬ 
riage, or other conveyance whatsoever, and 
all horses or other animals, and all things 
used in the removal or for the deposit or 
concealment thereof, respectively, shall be 
forfeited. And every person who removes, 
deposits, or conceals, or is concerned in re¬ 
moving, depositing, or concealing any goods 
or commodities for or in respect whereof any 
tax is or shall be imposed, with intent to de¬ 
fraud the United States of such tax or any 
part thereof, shall be liable to a fine 0r 
penalty of not more than $500. 

j 

i 

j 

i 


i 

i 


i 
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II 

Section 26, Title II, National Prohibition Act, 
U. S. C. A. Title 27, Section 40: 

Unlawful transportation of liquor; seizure 
and destruction of liquor and sale of vehicle. 
When the commissioner, his assistants, in¬ 
spectors, or any officer of the law shall dis¬ 
cover any person in the act of transporting 
in violation of the law, intoxicating liquors 
in any wagon, buggy, automobile, water or 
air craft, or other vehicle, it shall be his duty 
to seize any and all intoxicating liquors 
found therein being transported contrary to 
law. Whenever intoxicating liquors trans¬ 
ported or possessed illegally shall be seized 
by an officer he shall take possession of the 
vehicle and team or automobile, boat, air or 
water craft, or any other conveyance, and 
shall arrest any person in charge thereof. 
Such officer shall at once proceed against the 
person arrested under the provisions of this 
chapter in any court having competent juris¬ 
diction; but the said vehicle or conveyance 
shall be returned to the owner upon execu¬ 
tion by him of a good and valid bond, with 
sufficient sureties, in a sum double the value 
of the property, which said bond shall be 
approved by said officer and shall be condi¬ 
tioned to return said property to the custody 
of said officer on the day of trial to abide the 
judgment of the court. The court upon con¬ 
viction of the person so arrested shall or¬ 
der the liquor destroyed, and unless good 
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cause to the contrary is shown by! the 
owner, shall order a sale by public auction 
of the property seized, and the officer making 
the sale, after deducting the expenses of 
keeping the property, the fee for the seizure 
and the cost of the sale, shall pay all liens, 
according to their priorities, which are estab¬ 
lished, by intervention or otherwise at $aid 
hearing or in other proceeding brought! for 
said purpose, as being bona fide and as hav¬ 
ing been created without the lienor haying 
any notice that the carrying vehicle was: be¬ 
ing used or was to be used for illegal trans¬ 
portation of liquor, and shall pay the balance 
of the proceeds into the Treasury of |the 
United States as miscellaneous receipts. All 
liens against property sold under the pro¬ 
visions of this section shall be transferred 
from the property to the proceeds of the sale 
of the property. If, however, no one sljiall 
be found claiming the team, vehicle, waiter 
or air craft, or automobile, the taking of the 
same, with a description thereof, shall!be 
advertised in some newspaper published; in 
the city or county where taken or if there| be 
no newspaper published in such city lor 
county, in a newspaper having circulation; in 
the county, once a week for two weeks and 
by handbills posted in three public places 
near the place of seizure, and if no claimant 
shall appear within ten days after the l^st 
publication of the advertisement, the prop¬ 
erty shall be sold and the proceeds after de¬ 
ducting the expenses and costs shall be paiid 


j 
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into the Treasury of the United States as 
miscellaneous receipts. 

Willis-Campbell Act of November 23, 1921, c. 
134, par. 5: 42 Stat. 223: U. S. C. A. Title 27, 
Section 53: 

Assessment and collection of taxes and 
penalties. All taxes and tax penalties pro¬ 
vided for in section 52 of this chapter shall 
be assessed and collected in the same manner 
and by the same procedure as other taxes on 
the manufacture of or traffic in liquor. 

Section 35, Title II, National Prohibition Act, 
U. S. C. A. Title 27, Section 52: 

Repeal; liquor taxes and penalties. All 
provisions of law that are inconsistent with 
this chapter are repealed only to the extent 
of such inconsistency and the regulations 
herein provided for the manufacture or traf¬ 
fic in intoxicating liquor shall be construed 
as in addition to existing laws. This chap¬ 
ter shall not relieve anyone from paying any 
taxes or other charges imposed upon the 
manufacture or traffic in such liquor. No 
liquor revenue stamps or tax receipts for any 
illegal manufacture or sale shall be issued in 
advance, but upon evidence of such il¬ 
legal manufacture or sale a tax shall be as¬ 
sessed against, and collected from, the per¬ 
son responsible for such illegal manufac¬ 
ture or sale in double the amount now pro¬ 
vided by law, with an additional penalty of 
$500 on retail dealers and $1,000 on manufac¬ 
turers. The payment of such tax or penalty 
shall give no right to engage in the manu- 
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facture or sale of such liquor, or relieve any¬ 
one from criminal liability, nor shalll this 
chapter relieve any person from apy lia¬ 
bility, civil or criminal, heretofore or here¬ 
after incurred under existing laws. ((j)ct. 28, 
1919, c. 85, Title II, Sec. 35, 41 Stat. 317.) 

i 

ARRANGEMENT OF ARGUMENT j 

i 

In arguing the issues in this case, the argument 
will be presented under the following three points: 

Point One: Section 3450 of the Revised Statutes 
is still in force and effect. j 

Point Two: Section 3450 is clearly applicable to 
the facts in this case. I 

j 

Point Three: The court should not have allowed 
costs to the intervenor. 

i 

POINT ONE | 

Section 3450 of the Revised Statutes is still in 
force and effect. 

After the passage of the National Prohibition 
Act, Title II, Section 26, and the passage of the 
Willis-Campbell Act, Chapter 134, Paragraph 5, 
quoted above, there was for some time a difference 
of opinion in the various circuits as to whether or 
not Section 3450 of the Revised Statutes was still 
in force. This court was among those that held that 
it had been repealed, until the case of United States 
v. One Ford Coupe Automobile was decided by the 
Supreme Court in 1925, 272 U. S. 321. Justice 
Brandeis, in the opinion of the court, said: 

The sole question for decision is whether 

an automobile, which was seized by a pro- 

74320—31—2 
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hibition agent, may be forfeited under Sec¬ 
tion 3450 if it was being used for the pur¬ 
pose of depositing or concealing tax-unpaid 
illicit liquors with the intent to defraud the 
United States of the taxes imposed thereon. 
Obviouslv, the mere fact that the seizure of 
the automobile had been made by the pro¬ 
hibition director (instead of by an internal 
revenue officer) does not preclude the pos¬ 
sibility of a proceeding to forfeit under 
Section 3450. It is settled that where prop¬ 
erty declared bv a federal statute to be for- 

V * 

feited because used in violation of federal 
law is seized bv one having no authority to 
do so, the United States may adopt the 
seizure with the same effect as if it had 
originally been made by one duly authorized. 
The Caledonian, 4 Wheat. 100,101; Taylor v. 
United States, 3 How. 197, 205. See United 
States v. One Studebaker Seven-Passenger 
Sedan, 4 F. (2d) 534. 

The serious question presented is whether 
there is such a direct conflict between the 
National Prohibition Act, and particularly 
Section 26 of Title II thereof, and Section 
3450 of the JRevised Statutes as to render 
the latter section inoperative and unavail¬ 
able to the Government, where the vehicle 
was being used or the purpose of depositing 
and concealing illicitly distilled liquors 
under the circumstances set forth in the 
libel. * * * 

The claimant contends that Section 3450, 
in so far as it applied to intoxicating liquor, 
was superseded by Section 26 of the Na- 
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tional Prohibition Act. There was ho re¬ 
peal in terms. There can not be held to 
have been a repeal by implication, unless 
Section 3450 is in direct conflict with!some 
provision of the National Prohibition Act 
or of the supplemental act. For Congress 
lias declared in Section 5 of the Willis- 
(Campbell Act that, in ascertaining its in¬ 
tention in this connection the standard of 

i 

mere inconsistency, which had been applied 
in United States v. Yuginovich, 256 U. S. 
450, shall not prevail. * * * 

The claimant contends that Section 26 
has modified Section 3450, as applied to in¬ 
toxicating liquors, so as to deny a forfeiture 
of the interest in the vehicle of one who! had 
no guilty knowledge that it was to be Used 
for an illegal purpose. That there w T as no 
such protection of the innocent interest prior 
to the National Prohibition Act is conceded. 
Goldsmith, Jr.-Grant Co. v. United States, 
254 U. S. 505. That since the Willis-Cajmp- 
bell Act, Congress has not intended to : re¬ 
strict any remedy theretofore given in! aid 
of the revenue laws is clear. The argument 
that by Section 26 Congress manifested! the 
intention to protect generally innocent inter¬ 
ests is unfounded. The section is narrow in 

i 

scope. The protection accorded is stated 
explicitly. It does not apply generally to 
violations of the Prohibition Act, nor to the 
violation of any provision of the revenue 
laws. It applies solely to cases of forfeiture 
incident to the prosecution, as therein j^ro- 


j 

i 
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vided, of a person transporting liquor by a 
vehicle in violation of the Prohibition Act. 

Accordingly, a large number of cars seized while 
being used for violation of the National Prohibition 

i 

Act were libeled under Section 3450. And in 1926 
the Supreme Court decided that if the driver was 
convicted under the National Prohibition Act, the 
government having elected its remedy must forfeit 
the car under Section 26 of the National Prohibition 
Act, and could not forfeit it under Section 3450, 
Revised Statutes. (Port Gardner Investment Co. 
v. Z7. S., 272 U. S. 564.) Later the Supreme Court 
went a step further, and said that if there was an 
arrest of a person discovered in the act of trans¬ 
portation, even without conviction, the government 
was precluded from forfeiture under Section 3450. 
(Richbourg Motor Company v. United States, 281 
IT. S. 528.) 

The importance to the claimant throughout this 
series of cases arises from the fact that under Sec¬ 
tion 26 of the National Prohibition Act the rights 
of innocent owners and lien holders in good faith 
are protected, but under Section 3450 of the Re¬ 
vised Statutes they were not. Congress appreci¬ 
ated this situation, and 1928 added a section to the 
Revenue Act providing as follows: 

Remission or Mitigation of Forfeitures. 
The provisions of law applicable to the re¬ 
mission or mitigation by the Secretary of 
the Treasury of forfeiture under the cus¬ 
toms laws, shall apply to forfeitures in- 
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curred or alleged to have been incurred, be¬ 
fore or after May 29, 1928, under the inter¬ 
nal revenue laws. (Title 26, Section;2709, 
U. S. C. A.) j 


The importance to the government lies iin the 
fact that the language of Section 26 of the National 
Prohibition Act precludes forfeiture under; that 


section unless there has been arrest and conviction 
of some person. ( United States v. One Cadillac, 
57 Appeals D. C. 183.) Of course there are many 
cases, such as the present one, where it is impossible 
to make an arrest, and if Section 3450 of the Re¬ 
vised Statutes is not applicable, officers will have 
to be advised to leave offending vehicles onj the 
roads where they find them, unless they can arrest 
the drivers. The question is very reasonably; dis¬ 
cussed in General Motors Acceptance Corporation 
v. U . S 40 Fed. (2nd) 599, C. C. A. 6th Circuiit, in 
which case the cars were apprehended under condi¬ 
tions similar to those in the case at bar, the drivers 
having escaped after having been pursued by; the 
officers. The Court said: 


Since the decision of the Supreme Court 
in U. S. v. One Ford Coupe Automobile, 272 
U. S. 321, 47 S. Ct. 154, 71 L. Ed. 279‘ 47 
A. L. R. 1025, it is no longer open to question 
that taxes imposed by the government ujbon 
intoxicating liquor apply to illicit as well as 
to legally warehoused liquor; that Section 
3450 was not superseded, or repealed by im¬ 
plication, by Section 26 of Title 2 of the Na¬ 
tional Prohibition Act (27 U. S. C. A., Sec. 


i 

i 

i 

I 

i 

i 






12 


40), but still remains in force and effect; and 
that if the intent to defraud the United 
States of the tax be established by compe¬ 
tent evidence, the use of the vehicle for the 
purpose of removal or concealment satisfies 
the requirement of Section 3450. The only 
question open for consideration is whether 
the stipulations, as to the facts in the present 
actions, contain anv substantial evidence or 

7 

basis whatsoever for the finding of an intent 
to defraud the government of the tax. 

(1) In each of the present instances the 
drivers escaped arrest by flight and there has 
been, and could be, no prosecution under 
the National Prohibition Act, so as to give 
effect to the doctrine of Port Gardner In¬ 
vestment Co. v. U. S., 272 U. S. 564, 47 S. Ct. 
165, 71 L. Ed. 412, and Commercial Credit 
Co. v. U. S ., 276 U. S. 226, 48 S. Ct. 232, 72 
L. Ed. 541. Assuming substantial evidence 
in the record of an intent to evade the pay¬ 
ment of taxes, we are of the opinion that 
the government may proceed, ab initio, un¬ 
der Section 3450, especially in a case, such 
as these, where no conviction is possible as 
a condition precedent to forfeiture under 
section 26, and no arrest was made, nor pros¬ 
ecution started, under the National Prohi¬ 
bition Act. 

(2, 3) The cases thus turn wholly upon 
the question whether there was any substan¬ 
tial evidence of intent to evade the tax. The 
contention is that no tax could have been 
paid, that the so-called taxes are thus pen¬ 
alties, and that the only conceivable intent 
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was to violate the Prohibition Act. Com¬ 
pare, Commercial Credit Co . v. U. S.,\ 5 F. 
(2d) 1 (C. C. A. 6). This same contention 
was urged upon the Supreme Court in U. S. 
v. One Ford Coupe Automobile, supra, and 
is answered at pages 328 and 329 of 272 
U. S., 47 S. Ct. 154, 156, 157. Doubtless, 
intent to violate the National Prohibition 
Act was the only conscious, and certainly 
the chief, purpose of the illegal transporta¬ 
tion. But, on the other hand, depriving the 
government of the basic tax (section 1900, 
Revenue Act of 1926, 26 U. S. C. A. iSec. 
245) was a necessary and inseparable inci¬ 
dent, or concomitant, to the successful ac¬ 
complishment of the purpose of him ydio 
was transporting. That one must be held 
to anticipate and to intend the necessary, 
or even the obviously probable, results of 
his premeditated act, is a principle so firmly 
established as to require no citation of j au¬ 
thority. The intent is thus implied from 
the circumstances of the case. Compare 
Commercial Credit Co. v. U . S., 18 F. (2d) 
927 (C. C. A. 2); U. S. v. C. I. T . Corp\ 31 
F. (2d) 680 (C. C. A. 3) ; Z7. S . v. One Stilde- 
baker Coach Automobile, 32 F. (2d) 866 
(C. C. A. 9); U. S. v. Cadillac Automobile, 
292 F. 773 (D. C. Ill.) ; U. S. v. One Marrfyon 
Automobile, 5 F. (2d) 113 (D. C. G&.) ; 
Z7. S. v. One White One-Ton Truck, 4i F. 
(2d) 413 (D. C. Wash.) ; U. S. v. One Olds- 
mobile Coupe, 22 F. (2d) 441 (D. C. Idaho). 

The above case was decided a short time befbre 

i 

Richbourg v. United States, cited above, and; is 


i 

i 
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therefore not authoritative if the Richbourg deci¬ 
sion has repudiated the doctrines set forth in 
United States v. One Ford, supra. It is the gov- 

i 

eminent *s contention that it has not. In the Rich- 
bourg case there had been an arrest and arraign¬ 
ment under the National Prohibition Act, but the 
government had not proceeded under the National 
Prohibition Act but had procured an indictment 
under Section 3450 of the Revised Statutes. In de¬ 
ciding the case, the court used the following 
language: 

In United States v. One Ford Coupe, 272 
U. S. 321, it was held that there was no such 
direct conflict between Section 26 and Sec¬ 
tion 3450 as to preclude the forfeiture of the 
interest of an innocent lienor under the 
latter, where the intoxicating liquor was con¬ 
cealed in the seized vehicle with intent to de¬ 
fraud the government of the tax, and where 
it did not appear that there was transporta¬ 
tion of the liquor. In Port Gardner Invest¬ 
ment Co. v. United States, 272 U. S. 564, and 
in Commercial Credit Co. v. United States, 
276 U. S. 226, it was held that prosecution 
and conviction of the offender for the trans¬ 
portation of intoxicating liquor under the 
Prohibition Act, barred forfeiture of the 
seized vehicle under Section 3450, since the 
disposition of the vehicle after the convic¬ 
tion, prescribed by Section 26, is mandatory. 
These cases left undetermined the question 
now presented, whether, under Section 26, 
the mere arrest of the person discovered in 
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the act of transportation, and the seizure of 
the transporting vehicle, bar the forfeiture 
under Section 3450. {Richbourg Motor, Co . 
v. U. S., 281 U. S. 528, at 532.) j 

The concluding sentence of the opinion is as j fol¬ 
lows (page 536) : 

It is unnecessary to say whether, if j for 
any reason the seizure can not be made or 
the forfeiture proceeded with, prosecuiion 
for any offense committed must be had un¬ 
der the National Prohibition Act rather than 
other statutory provisions. j 

l 

It is submitted that the reference to the case of 
One Ford Coupe Automobile in the opinion shows 
plainly that the Supreme Court did not intend to 
reverse itself and still holds that Section 3450j of 
the Revised Statutes can be used where Section; 26 
of the National Prohibition Act is not applicable. 
No one can read the Richbourg decision without 
realizing that the court was striving to carry out 
the intention of Congress to protect innocent lien 
holders where cars are used for violations of the 

i 

National Prohibition Act. Apparently, the prose- 

i 

cutors had taken advantage of the Ford Coupe de¬ 
cision to proceed under Section 3450 where they 
could have acted under the National Prohibition 
Act—to the great disadvantage of innocent owners 
and lien holders. The Richbourg decision was in¬ 
tended to stop such practice. However, in the 
meantime, while the Richbourg case was pending 
in the courts, Congress itself apparently had its 


i 
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attention called to the situation, and enacted Sec¬ 
tion 709 of the Revenue Act of 1928, quoted above, 
indicating that there are still occasions when Sec¬ 
tion 3450 is applicable, but affording protection to 
innocent owners and lien holders through petition 
to the Secretary of the Treasury. Obviously, Con¬ 
gress considered Section 3450 of the Revised Stat¬ 
utes still in force in passing this additional 
legislation. 

Following is a list of cases in which cars have 
been forfeited under Section 3450 since the Rich- 
bourg decision: 

United States v. One Mach Truck, 41 Fed. 
(2nd) 849. 

United States v. One Chevrolet, 41 Fed. 
(2nd) 782. 

United States v. One Packard Truck, 42 
Fed. (2nd) 861, C. C. A. 2nd Circuit. 

United States v. One Ford Truck, 46 Fed. 
(2nd) 176. 

Midland Acceptance Corp . v. United 
States, 47 Fed. (2nd) 219, C. C. A. 6th 
Circuit. 

United States v. One Lange Truck, et al., 
unreported—No. P-2093 Law Docket, Unit¬ 
ed States District Court, Western District 
of Pennsylvania; 

POINT TWO 

Section 3450 of the Revised Statutes is appli¬ 
cable to the facts of this case. 

The car was seized after it was found to contain 
one hundred and twenty half-gallon jars of tax un- 
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paid liquor. The revenue laws plainly had been 
violated, and every element necessary to bring the 
case under the terms of Section 3450 of the Revised 
Statutes was present. The justice of the lower 
court, in his findings of facts, enumerates all these 
necessary elements, and in his conclusions of law 
gives only one reason for refusing to declare the 
car forfeited; namely, that it was used for trans- 

i 

portation of liquor in violation of the National Pro- 
hibition Act. He says that the car can not bej pro¬ 
ceeded against “ other than under the provisions 

j 

of that Act.” He does not say that it should have 
been proceeded against under the National Prohi¬ 
bition Act, for the excellent reason that it could 
not have been proceeded against under that Act. 
He had long ago held that no car could be forfeited 
under the National Prohibition Act unless there 
was an arrest and conviction of the driver. And 

i 

in that decision he had been affirmed by this ccjrnrt. 
(JJ. S. v. One Cadillac, 57 Appeals 183.) In the 
case at bar there was no arrest because, as stated 

i 

in the findings of fact, there could be no arrest.! So 
that this conclusion of law was equivalent to saying 
to the officers: “You should have left that car on 
the road. If it had been used for the violation of 
the revenue laws only, it would have been forfeited, 
but since it was used for the violation of the Na¬ 
tional Prohibition Act in addition, it has a halo of 
protection around it, and you should have left it 
there.” It is submitted that it was not the inten- 
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tion of Congress to create such a situation, and it 
was not the intention of the Supreme Court to so 
interpret the law in the Richbourg opinion. 

In the Richbourg case, there was an arrest and 
an arraignment before the United States Commis¬ 
sioner for violation of the National Prohibition Act. 
The prosecutor then changed his mind and prose¬ 
cuted the drivers under Section 3450 and libeled 
the car, thus attempting to shut out the claims of 
lien holders. There was nothing to prevent a con¬ 
viction under the National Prohibition Act and for¬ 
feiture of the vehicle under Section 26 except the 
choice of the government, and the Supreme Court 
holds that the prosecutor does not have that choice. 
How different is the case at bar! There was abso¬ 
lutely no possibility of making an arrest and pro¬ 
ceeding under the National Prohibition Act. If 
the government can not proceed under Section 3450, 
it can not proceed at all. There was no election on 
the part of the government. The election, if any, 
was made by the law violators when they chose to 
haul liquor. In the case of United States v. One 
Ford Coupe Automobile, quoted above, and which 
has not been reversed, the court said: 

To hold that where the tax-unpaid spirits 
were illegally distilled, there could be for¬ 
feiture of the vehicle only under Section 26, 
while in case of tax-unpaid legally distilled 
liquor the vehicle could be forfeited under 
Section 3450, would involve holding that 
where the crime of tax-evasion is preceded. 
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by the offense of illegal distillation, a less se¬ 
vere forfeiture is inflicted than if taxi eva¬ 
sion alone were involved*. S. v. One 

Ford Coupe Automobile, 272 U. S., i 321, 
332.) S . 

j 

It might be remarked in passing that to inter¬ 
pret the Richbourg decision, as has been done in 
this case, is to place a very heavy burden on en¬ 
forcement officers. To hold that the seizure of a 
ear is absolutely unjustified, even though there 
plainly has been a violation of the law, is to expect 
officers to make very fine technical distinctions 
where misconstruction may subject them to liabil¬ 
ity. The order in this cause allowing costs td the 
claimant might be held to indicate that the officers 
exceeded their authority, and is so interpreted by 
opposing counsel, who has filed a damage jsuit 
against the officers, even though the car was seized 

i 

before the Richbourg opinion was handed down. 

The precise question raised here has not beenjdis- 
cussed in any reported case that has come to our 
attention. Several courts have held that forfeiture 
can still be had under other revenue statutes t|han 
Section 3450, even though there was a violation of 
the National Prohibition Act. j 

i 

United States v. The Pilot, 43 Fed. (2nd) 
491, C. C. A. 4th Circuit. 

United States v. One Fargo Truck , 46 Fed. 
(2nd) 471. 

United States v. One Reo Coupe Automo¬ 
bile, 46 Fed. (2nd) 815. j 

The Daisy T., 48 Fed. (2nd) 370. j 


i 

i 


i 

i 
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Section 3450 1 of the Revised Statutes has been 
used in the cases listed under Point One, but in 
most of those there was no absolute proof that the 
liquor had actually been transported in the offend¬ 
ing vehicle. 

In the case of United States v. One Mack Truck, 
41 Fed. (2nd) 849, the truck was seized in a garage 
loaded with beer of more than one-half per cent 
alcohol, but it was not known whether it had 
brought the beer or had been loaded ready to start 
out. 

In United States v. One Chevrolet, 41 Fed. (2nd) 
782, the automobile was not moving when first seen 
by the officers, and it was in Indian country. 

In United States v. One Packard Truck, 42 Fed. 
(2nd) 861, there is nothing in the report of the case 

to indicate the circumstances of the seizure. 

In United States v. One Ford Truck, 46 Fed. 
(2nd )176, the truck was used for hauling materials 
designed for the manufacture of liquor, but not the 
liquor itself. 

In Midland Acceptance Corp. v. United States, 
47 Fed. (2nd) 219, C. C. A. 6th Circuit, decided 
February 9, 1931, one car containing a quantity of 
liquor was found standing in front of a house and 
another was found loaded in a garage. Both were 
forfeited under Section 3450, Revised Statutes, and 
the Court said: 

The sole contention of the appellant is 
that, since the decision of the Supreme Court 
in the case of Richbourg Motor Co. v. Z7. S., 
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281 U. S. 528, 50 S. Ct. 385, 74 L. Ed. 1016, 
it is no longer permissible to forfeit an jauto- 
mobile under Rev. St., Section 3450, but pro¬ 
ceedings to forfeit such vehicle must be taken 
under Section 26 of Title 2 of the National 
Prohibition Act (27 U. S. C. A. Sec.j 40). 
The conclusion is unsupported by the author¬ 
ity cited. It is true that the Supreme Court 
there says (page 536 of 281 U. S., 50 S. Ct. 
385, 388), “We are of opinion that under 
title 2, Sec. 26 (27 U. S. C. A. Sec. 40),I it is 
the duty of prohibition officers to arrest any 
person discovered in the act of transporta¬ 
tion and to seize the transporting vehicle; 
that such arrest and seizure require the jgov- 
emment to proceed for forfeiture of the ve¬ 
hicle under title 2, Sec. 26;” but the court 
specifically refrains from overruling United 
States v. One Ford Coupe, 272 U. S. 32i, 47 
S. Ct. 154, 71 L. Ed. 279, 47 A. L. R. }025, 
and, on the contrary, refers to that case as 
establishing a doctrine still in force. I Ob¬ 
viously the doctrine of the Richbourg Case 
can have no application unless a person is 
discovered in the act of transportation. The 
vehicle can be forfeited under the National 
Prohibition Act only if used in such trans¬ 
portation, and where, as here, it is to say! the 
least extremely doubtful whether a case of 
transportation could be made out, we have 
recently held that it is permissible for ; the 
government to proceed under Section 3450. 

The circumstances in the case of United States v. 

One Lange Truck et cd., No. P-2093 Law Docket* 


i 

i 

i 
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United States District Court, Western District of 
Pennsylvania, are very similar to those in the pres¬ 
ent case. Two cars were libeled under Section 
3450. One car was seen to drive into a garage 
loaded with liquor, and the other to drive out of it. 
The drivers escaped and could not be apprehended. 

The liquor was found to be of Canadian manufac¬ 
ture. In deciding the case, the Court said: 

As to the first objection, the facts of this 
case do not bring it within the provisions 
of Section 26 of the National Prohibition 
Act, because the person discovered in the 
act of transportation was not arrested; he 
escaped. Two elements are essential to re¬ 
quire the proceedings to come within the 
provisions of Section 26, i. e.: the arrest of 
the person discovered in the act of transpor¬ 
tation; and the seizure of the transporting 
vehicle: Richbourg Motor Co. v. TJ . S., 281 
U. S. 528 (536). The person discovered in 
the act of transportation in the instant case 
escaped. There can, therefore, be no for¬ 
feiture under Section 26. 

The Pichbourg decision has been held to pre¬ 
clude the use of Section 3450 in several recent cases, 
but in each of them an arrest of a person was made 
or could have been made. 

POINT THREE 

The Court should not have allowed costs to the 
intervenor. 

Before concluding, the attention of this court 
should be called to the manifest error in that part 
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of the order which allowed costs to the intervenor, 
in spite of Section 970 of the Revised Statutes,. 
U. S. C. A., Title 28, Section 818, as follows;: 


i 

When, in any prosecution commenced on 
account of the seizure of any vessel, gpods, 
wares, or merchandise, made by any collec¬ 
tor or other officer, under any act of Congress 
authorizing such seizure, judgment is; ren¬ 
dered for the claimant, but it appears tp the 
court that there was reasonable cause of 
seizure, the court shall cause a proper cer¬ 
tificate thereof to be entered, and the claim- 
ant shall not, in such case, be entitled to 
costs, nor shall the person who made the 
seizure, nor the prosecutor, be liable to; suit 
or judgment on account of such suit or 

9 | 

prosecution: Provided, That the vbssel, 
goods, wares, or merchandise be, after judg¬ 
ment, forthwith returned to such claimant 
or his agent. j 


The order under the circumstances was equivalent 
to a finding that the officers in seizing the car acted 
without probable cause or justification. As a hot¬ 
ter of fact, they seized the car under a statute 
which had been held to be in force and effect by 
the Supreme Court in United States v. One Ford 
Coupe, supra, and on a date, February 4, 1930,; be¬ 
fore any doubt had been cast on its validity by; the 
Richbourg opinion. The car was clearly used for 

i 

the violation of law, containing as it did one hun¬ 
dred and twenty half-gallon jars of corn liquor 
without revenue stamps. Intervenor also at that 


j 

i 



time believed Section 

to be applicabie as^de^ ^ ^ car with the 
filed a Treasury. Instead of allowing 

Secretary o +h e court should have issued 

costs to the Claimant, the couit ate of 

a certificate of reasonableto 
reasonable ca.se should be ^ ^ 

the pronouncements ot here ig , ound 

though the law, or if doubts 

f ° r ITtol we construction of .be iaw. 

« bas been held ^"^"o S 5 

LrtTr'fcertS of' probable cause in the follo.- 
!BS States v. Biddle, ft ft Wft 9 

V 'AveriH v. Smith, 17 Wall. 82, 9| 

The Friendship, W Cas. c o F1 Cas , 
United States v. The Recorder, r 

N °C Tnited States v. 26 Diamond Rings, Fed. 
Cas. No. 16572. 

CONCIiTTSlOK 

The decision in this case depends entirely upon 
the court be o , ^ violation 0 f the National 

transportation of I forfeited under 

Prohibition Act they can not be TOite.tea 
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Section 3450 of the Revised Statutes, but he Wjill be 
unable to point to any case in the Supreme (pourt 
or in any other court where the government w&s di¬ 
rected to leave a liquor-laden car on the roa{l be¬ 
cause no arrest could be made. He can point to 
cases where the government has been told tliat it 
had but one remedy and no election, but to none 

I 

where it has been told that it had no remedy. Fur¬ 
thermore, the avowed purpose in holding the gov¬ 
ernment to Section 26 where that section could be 
used has been to protect innocent owners and lien 
holders in good faith. This is no longer of $uch 
great importance since the Revenue Act of 3-928 
giving lien holders and owners the right to petition 
the Secretary of the Treasury. This intervenor is 
in effect asking the court to reverse the finding of 
the Secretaiy of the Treasury holding that the in¬ 
tervenor did not act in good faith. I 

j 

It is submitted that since Section 3450 of i the 
Revised Statutes is still in force, and since it is 
the only provision of law under which this vehicle 
can be forfeited, and since all the allegations of j the 
libel are upheld by the findings of fact in the court 
below, the car should have been forfeited, and the 
trial justice erred in ordering its release. j 

i 

Respectfully submitted. 

Leo A. Rover, I 

United States Attorney. 

Rebekah S. Greathouse, 
Assistant United States Attorney j. 

U. S. GOVERNMENT PRINTING OFFICER 193! 

I 

| 





rrrg'pldE v AS' OBSE^ 



OF APf 

ISrrRtCT OF COLUMBIA 
FILED 


r —* r 


M 




i 


*• —. 


IN TH) 


[gf/frMy/fc j&dtpAs-' 

COURT OF APPEALS, DISTRICT OF COLUMBIA 

October Term, 1931 


UNITED STATES OF AMERICA, Appellant 


vs. 


ONE BUICK SEDAN, ETC., HERTZ DRIV-UR-SELF 

STATIONS, INC., INTERVENER 

Appellee 


BRIEF FOR INTERVENER 


NATHAN B. WILLIAMS, 

Attorney for Intervener. 

Shoreham Building, 

Washington, D. C. 


W. f. HOOF RTS CO. WASHINGTON 0. C. 




1 


IN THE 

| 

COURT OF APPEALS OF THE DISTRICT 
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I 

I 
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STATEMENT j 

I 

Appellant’s statement omits to make mention of cer¬ 
tain fundamental and uncontra verted finding of fact; 
among which are: 

That the seized vehicle belonged to intervener, which 
company is engaged in the business of renting cars for 
hire in the District of Columbia; that the car passec} the 
officers at a high rate of speed, who pursued it and came 
up to where it had been abandoned with the engine; still 
running; that the intervener was without knowledge of 
any intended unlawful use of such vehicle and in no way 
consented or participated therein. (Rec. page 7) 

While undoubtedly the liquor found in the car was sub¬ 
ject to seizure and forfeiture, there is an entire absence 
of any finding that it had been so “deposited or con- 

i 

i 

i 

I 

i 


i 
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cealed” “with intent to defraud the United States of such 
tax” in the language of section 3450 R. S. U. S., U. S. C. A. 
Title 26, Section 1181. 

The learned and lamented Justice Siddons made the 
following conclusions of law: 

“That as said vehicle was used in the course of 
transportation and in the illegal transportation of 
alcholic liquors in violation of the National Prohibi¬ 
tion Act. and was seized in the course of the enforce¬ 
ment of that Act, it may not be proceeded against 
other than under the provisions of that Act, and the 
provisions of Section 3450 R. S. U. S., under which 
this libel is brought, are not applicable.” Rec. 
pageS) 

The liquor was forfeited to the Government, which was 
all which the Government might properly claim without 
doing violence to both law and logic and committing un¬ 
conscionable wrong and damage to its innocent taxpaying 
citizen, wholly free of guilt or connivance. 

ARGUMENT 

POINTS ONE AND TWO 

These are so intimately interwoven as to require con¬ 
sideration together. 

It is admittedly true that there are conceivable circum¬ 
stances, notwithstanding that Section 3450 R. S. U. S., 
was passed for another time when revenue and not moral 
results was the object, when it may properly be applied. 

A motor car may conceivably be used as a place of 
storage and concealment as a trunk, box or room in a 
building, and evidence of transportation being lacking, 
certain legal, though quixotic, presumptions may follow. 
But such is not the case here. This car was in motion 
when observed, it was followed and overtaken with the 
engine still running; followed and seized by officers en- 
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gaged in enforcing the National Prohibition Act, neither 
authorized nor employed in protecting the revenue: That 
they made no arrests of individuals is not the fault; of the 
law nor of this intervener. j 

Nor can the dire results urged by appellant in its brief 
be permitted to destroy the property rights of the inno¬ 
cent. Prohibition officers may have to be told that pro¬ 
hibition enforcement is to be accomplished by their catch¬ 
ing criminals, not cars; that the Prohibition law has not 
made contraband the sedans of your Honors because some 
bootlegger has placed a pint of whiskey in such car! while 
parked on the streets of the city. I 

Before the decision of the Supreme Coutt in 
Richbourg-Davies v. U . S., 281 U. S. 528 thousands: upon 
thousands of motor cars without regard and in defiance 
of the rights of the innocent were confiscated with all the 
ruthlessness of Communistic Russia, and where, ^s in 
this case, the expense of protecting one’s right against 
such unlawful methods more than equals the value of 
the property involved. 

Most merrily did these seizures proceed until Maiy 19, 
1930, when the Supreme Court in Richbourg-Davies v . 
U. S., above cited, brought the Government up with a 
sharp turn in these words: j 

I 

“We are of opinion that under section 26 it is the 
duty of prohibition officers to arrest any person, dis¬ 
covered in the act of transportation and to seize the 
transporting vehicle; that such arrest and seizure 
require the Government to proceed for forfeiture of 
the vehicle under section 26. It is unnecessary to 
say whether, if for any reason the seizure cannot be 
made or the forfeiture proceeded with, prosecution 
for any offense committed must be had under i the 
National Prohibition Act rather than other statutory 
provisions.” j 

i 

A careful reading of the above will show that it is not 
subject to the strained construction attempted by the 


i 
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Government herein, whereby it is attempted to show 
that the Supreme Court intended to leave open the ques¬ 
tion as to whether when a vehicle was discovered being 
used in illegal transportation, and for any reason, such as 
escape of the driver, “forfeiture” of the vehicle might be 
proceeded with under some other statute to the prejudice 
and damage of the innocent owner. 

“Forfeiture” proceedings are enjoined upon prosecuting 
officers by the terms of section 26 of the National Prohibi¬ 
tion Act. What the Supreme Court does say is “prosecu¬ 
tion for any offense.” Vehicles are not “prosecuted.” 
Persons are “prosecuted.” Vehicles used in violation of 
the Prohibition Act are in certain circumstances “con¬ 
demned.” 

Only in protection of the revenue is guilt imputed to 
the inanimate thing; an extension of the ancient and 
abandoned doctrine that “If an ox gore a man, it shall be 
put to death.” 

When Congress passed the National Prohibition Act 
it protected the rights of the innocent, but under strict 
provisions of law, and never when fully contested, ex¬ 
cept under narrow factual circumstances, has the old 
revenue statutes been permitted to despoil the citizen 
without guilt. 

Thus the Seventh Circuit Court of Appeals, on June 4, 
1930, with the opinion of the Supreme Court in the Rich- 
bourg case before it, had this to say: 

“In the course of its full discussion of the question 
the court said: 'We think that Congress did not take 
the precaution to enact the carefully chosen lan¬ 
guage of section 26 merely to impose general duties on 
prosecuting officers already placed on them by other 
sections of the act, but that its purpose was to pre¬ 
clude the nullification of the protection which sec¬ 
tion 26 had extended to innocent third persons/ ” 
U. S. v. One Whippet Sedan Automobile, M Fed. 
(2d) 496. m 
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To allow the contention of appellant to prevail here is 
to thwart the congressional purpose; allow greater rights 
to the Government for catching cars than for catching 
criminals and to shock the conscience of all right; think¬ 
ing men by despoiling the innocent. 


To the courts is confided the keeping of the citadel of 
our protection. 

Hear the Circuit Court of Appeals of the Ninth Cir¬ 
cuit in the case of United States v. One LaSalle Sedan . 
42 Fed. (2d) 446: j 

s 

i 

“The conflict, real or apparent, between section 
3450 of the Revised Statutes and section 26 of ; title 2 
of the National Prohibition Act has been a prolific 
source of much litigation during the past ten years, 
resulting in many conflicting decisions. The main 
difference between a forfeiture under section 26 and 
a forfeiture under section 3450 lies in the fact that 
the former protects the interest of innocent lienors 
while the latter does not. We think it is now settled 
that an automobile or other vehicle engaged in the 
transportation of intoxicating liquor in violation of 
law can no longer be forfeited under section 8450. 
This seems to be the net result of the decisions of the 
Supreme Court, beginning with Port Gardner Co. v. 
United States, 272 U. S. 564, and ending with Rich- 
bourg Motor Co. v. United States, decided May 19, 
1930. If this be true, the admission by the attorney 
for the Government, that the automobile was dis¬ 
covered in the act of transporting intoxicating liquor 
in violation of law, was a bar to a forfeiture tinder 
section 3450.” (Italics ours) j 


The uncontroverted facts of the case at bar are in ^xact 
accord with this well reasoned conclusion on the ap¬ 
plicable law, and which opinion agrees wholly with that 
by the distinguished jurist in the court below. 

At least two federal judges have held that transporta¬ 
tion being involved that the Richbourg decision is con¬ 
trolling in violations of the customs laws. 


i 
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U. S. v. One Studebaker Automobile, 45 Fed. (2d) 430. 

U. S . v. Ford Coupe Automobile, Southern Dist. of 

Florida, decided August 7, 1930. 

An examination of the authorities cited by appellant 
shows upon what narrow findings of fact are placed the 
decisions. 

i 

In General Motors Acceptance Corporation v. U. S., 40 
Fed. (2d) 599, decided before the decision of the Supreme 
Court in Richbourg-Davies v. U. S., 281 U. S. 528, the 
Court said: 

“that if the intent to defraud the United States 
of the tax be established by competent evidence” 
* * * and “Assuming substantial evidence in 
the record of an intent to evade the payment of 
taxes,” * * * an d again, “The cases thus turn 

wholly upon the question whether there was any 
substantial evidence of intent to evade the tax.” 

In Midland Acceptance Corporation v. U. S. 47 Fed. 
(2d) 219, cited by appellant, in addition to the quotation 
in appellant’s brief, that court said: 

“Obviously, the doctrine of the Richbourg case can 
have no application unless a person is discovered in 
the act of transportation.” 

Not “arrested” and “ convicted,” but “discovered” in 
the act of transportation as is this case, and while sus¬ 
taining forfeiture under section 3450 in the particular 
facts of the Midland case, and being the same court which 
had written the opinion in General Motors Acceptance 
Corporation case, above cited, that court admits by the 
above quotation the applicability and controlling effect 
of the Richbourg case, that transportation being dis¬ 
covered and involved, forfeiture under the provisions of 
section 3450 is not applicable. 

There was no transportation involved in U. S. v. One 
Chevrolet, 41 Fed. (2d) 782. 
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In U. S. v. One Fargo Truck, 46 Fed. (2d) 171, which 
was a proceeding under Customs laws, smuggled liquor 
was proven. 

In U. S. v. One Ford Truck, 46 Fed. (2d) 176, the court 
said: 

“and there was no proof of transportation; in the 
truck.” i 

In U. S. v. One Mack Truck, 41 Fed. (2d) 849 ? which 
arose on exceptions to a master’s report, and where the 
court sustained exceptions thereto, and while apowing 
the U. S. District Attorney fifteen days in which to bring, 
if so advised, libel proceedings, said: j 

“Must be shown that the beer was concealed on 
the truck with intent to defraud the United States of 
the tax.” I 

j 

The point decided in U. S. v. Packard Truck, 42 Fed. 
(2d) 861 was that foreign liquors are included in the pro¬ 
visions of section 3450. j 

U. S. v. One Reo Coupe, 46 Fed. (2d) 815 was a pro¬ 
ceeding under Customs laws. j 

U. S. v. The Pilot, 43 Fed. (2d) 491 was a forfeiture for 
violation of the navigation laws. 

Any proper construction of statutes relating to oir deal¬ 
ing with sundry aspects of the same subject-matter must 
be such as accords with reason and have due regard to 
the rights of all who may come in relation thereto, j 

It is in consonance with sound reason and the con¬ 
sidered will of Congress to apply the simple test of trans¬ 
portation and where that element is present, plainly 
Congress did not intend that the law officers of the Govern¬ 
ment should proceed under any other than the provisions 
of section 26 of the National Prohibition Act as respects 
liquor violations. | 

The sang froid, to put it mildly, of the officials having 
to do with this case, in the face of the opinion of this 

s 
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Court in U. S. v. One Cadillac, 57 App. 183; of the 
opinions of the Supreme Court above quoted and cited; 
of the opinions of other learned courts; of the applicable 
statutes; and of their disregard of the lawful rights of 
the innocent owner of the seized vehicle, are apparent 
when it is remembered that this car was seized on Feb¬ 
ruary 4, 1930, and that libel was not instituted until 
January 20, 1931, and after a suit had been instituted 
against the Prohibition Administrator to force return of 
the vehicle, during all of which time it was well known to 
such officers to be the property of intervener and that 
intervener was guiltless of knowledge or connivance in its 
unlawful use. 

The attempt to hide behind the Secretary of the 
Treasury and the petition thereto can avail nothing. The 
Secretary of the Treasury (now the Attorney General) 
was without lawful jurisdiction to pass upon or consider 
such petition, the vehicle not being subject to proceedings 
against it under internal revenue laws. The remission 
section 709 of the Revenue Act of 1928 quoted on page 10 
of appellant’s brief applies solely to violations of the 
“internal revenue laws.” To ask a Government officer 
not to attempt procedure under an inapplicable statute 
can foreclose no rights. That was all intervener did by 
the petition. 

In a memorandum, dated October 29, 1930, having this 
and other similar cases in mind, Mahlon D. Kiefer, As¬ 
sistant to the Attorney General, wrote: 

“The Bureau of Prohibition has again referred to 
this office the question as to the disposition to be 
made of a number of cases pending in this District 
where automobiles were seized for illegal transporta¬ 
tion of liquor but the drivers have escaped so that 
they cannot be prosecuted and there are claimants 
for the cars. * * * 

“Where the claimant’s interest is less than the 
value of the car, proceedings should be brought in 
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the local courts in the form of a libel under Section 
3450, Revised Statutes, to forfeit the bootlegger’s 
interest in the car with the understanding 
that the claimant’s innocent interest will be 
protected. * * * j 

“If a test case is to be made of this procedure, it 
should be urged upon the court that, while under 
Section 26 of the National Prohibition Act and the 
Richbourg decision the claimant’s interest must be 
protected in transportation cases where the; driver 
can be prosecuted and the car forfeited under that 
Section, here there was no arrest and therefore no 
forfeiture under the National Prohibition Act. It 
is the forfeiture of innocent interest that creates 
the conflict between Sections 26 and 3450, and the 
protection of these interests is, in the final analysis, 
the gist of the Richbourg decision. If, therefore, the 
claimant’s interest will be protected he should pot be 
heard to complain if the Government attempts to 
forfeit the bootlegger’s interest in the car under the 
internal revenue laws where it has no other mekns of 
forfeiture. * * * j 


i 

“So far as the finance companies are concerned, I 
am assured by Nathan B. Williams, local attorney 
for the National Association of Finance Companies, 
that they will cooperate in working out the above 
procedure. * * 




“I approve of trying this out. * * *” “G. A. 

Y.” (George A. Youngquist, Assistant Attorney 
General in charge of Prohibition enforcement.) 


But the United States Attorney for this District de¬ 
murred: refused to release this vehicle in which inter- 
vener’s interest was absolute and complete, and defeated 
below secured permission from the Solicitor General to 
appeal to this Court, notwithstanding the following dec¬ 
laration of policy given in an address by the Solicitor 
General to the American Law Institute, as reported in 
the August, 1931, issue of the American Bar Association 
Journal: 
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“There is in this office a relationship of responsi¬ 
bility to the Courts and to litigants opposed to the 
Government which implies that the citizen shall not 
be impeded in the enforcement of his rights, nor the 
Courts burdened w r ith useless or trivial litigation.” 

The grievous damage, cost and expense suffered by 
intervener herein, regretfully, may not be assuaged in 
this Court, but intervener confidently expects that this 
Const will .not put a premium on dereliction nor lend its 
aid to tlWjdespoiling of the innocent of his property be¬ 
cause a group of Prohibition officers did not catch a boot- 
legger. 

: Is the law to be made to vrork such an injustice as 
would be the result were appellant to prevail? May the 
powerful Government of the United States profit at the 
expense of its innocent citizen for the ineptitude of its 
law enforcing officers? We think not. 

“The Government always wuns when the citizen 
gets justice.” 


POINT THREE 

The necessary jurisdictional facts being completely 
absent a certificate of probable cause was neither justified 
nor warranted, in fact its request was foredoomed to 
failure. The award for the return of the vehicle and for 
the recovery of costs was in complete accord with the 
decision of this Court in U. S. v. One Cadillac, 57 App. 
183 where this Court affirmed the judgment below “with 
costs.” 

The judgment below should be affirmed and with costs. 

Respectfully submitted, 

Nathan B. Williams, 

Attorney for Appellee intervener. 

Shoreham Building, 

Washington, D. C. 



